THIS AGREEMENT is made between
(1) Nanclach Ltd, a company registered in England and Wales with registered number
05628358 and with its registered office at
27-28 Eastcastle Street, London, England, W1W 8DH (the “Company”); and
(2) Cawdor & West Nairnshire Community Benefit Organisation (CWNCBO SCIO), charity
number SC048704, an incorporated organisation with the copy constitution attached at Annex
3 (the “Recipient”).
WHEREAS the Company has agreed to provide funding to the Recipient exclusively for certain
community purposes as specified herein.

IT IS HEREBY AGREED as follows:
1

DEFINITIONS AND INTERPRETATION

In this Agreement the following expression shall have the following respective meanings unless the
context otherwise requires:
1.1

“Acceptable Project Applicant” means any individual, community group, club, society,
charity or other not-for-profit entity that operates within the Area of Benefit which,
for the avoidance of doubt, shall not include the Recipient;

1.2

“Area of Benefit” is defined on the Plan at Annex 1 of this Agreement and includes
(but is not limited to) the jurisdictions of ‘Cawdor and West Nairnshire’ as stipulated
by The Highland Council;

1.3

“Business Day” means any day (other than a Saturday, Sunday or public Holiday) on
which banks are open for business in the City of London;

1.4

“Commercial Operations Date” means the date the Company commences the CfD
contract (ie. first commercial export to the transmission system);

1.5

“Excluded Purposes” means any purpose excluded by reference to the criteria at
Annex 2 or which are reasonably required by the Company and notified to the
Recipient in writing from time to time.

1.6

“Force Majeure” means an act of God, war, riot, civil commotion, fire, flood or any
other event of circumstance which is beyond the Company’s reasonable control;

1.7

“Funds” means all financial payments made by the Recipient to Project(s);

1.8

“Ineligible Projects” means any project:
(i)

proposed by a person that is not an Acceptable Project Applicant; or

(ii) deemed by the Company to be for the furtherance of political or religious
objectives; or
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(iii) deemed by the Company to be in furtherance of any initiative which is
adverse to, or conflicts (directly or indirectly) with, the interests of
renewable energy (which shall not be limited to wind energy); or
(iv) deemed by the Company to be in furtherance of any initiative that is adverse
to, or conflicts (directly or indirectly) with, the interests of the Company and
its affiliates; or
(v) deemed by the Company to be in furtherance of any initiative that is adverse
to, or conflicts (directly or indirectly) with, the interests of the Wind Farm
itself; or
(vi) deemed by the Company to support individuals whose project will not have
the capacity to benefit the wider community within the Area of Benefit.
1.9

“Lump Sum” means the sum of £62,3701 (sixty two thousand three hundred and
seventy pounds) in total, adjusted (prior to payment) each year anniversary of the
Commercial Operations Date in line with RPI (the relevant change being between the
RPI as at the date 12 months before the date of such adjustment and the latest RPI
available at the time of such adjustment);

1.10

“Management Panel” is the Board of Charity Trustees duly formed according to the
constitution of the Cawdor and West Nairnshire Community Benefit Organisation
(SCIO).

1.11

“Project(s)” means any project or projects submitted by an Acceptable Project
Applicant that are located within (but whose benefit may not be limited to) the Area
of Benefit and are not (an) Ineligible Project(s);

1.12

“RPI” means the General Index of Retail Prices – All items, as published by the Central
Statistical Office – Monthly Digest of Statistics or in the event of non-publication or
non-existence thereof such other index as may be agreed between the parties (both
parties acting reasonably);

1.13

“Unallocated Funds” shall mean any part of any Lump Sum which has not been
allocated to any Project(s) following approval by the Recipient or for investment to
support identifiable longer-term initiatives;

1.14

“Wind Farm” means the Tom nan Clach Wind Farm located on Cawdor Estate,
Nairnshire.

1.15

In this Agreement, unless otherwise specified:
1.15.1

references to Clauses and Schedules are to clauses of and schedules to this
Agreement;

1

The full amount of community benefit for Cawdor & West Nairnshire (34.46%) equals £67,370 at year 1. The
MOU of October 2015 between all recipients of Tom nan Clach Community Benefit Fund states that £5000 from
both Strathdearn and Cawdor communities will be donated to the two communities with the least income,
annually.
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2

3

1.15.2

headings to Clauses and Schedules are for convenience only and do not
affect the interpretation of this Agreement;

1.15.3

references to a “person” shall be construed so as to include any individual,
firm, company, government, local or municipal authority or any joint
venture, association or partnership (whether or not having separate legal
personality);

1.15.4

where the context so admits or requires, words denoting the singular include
the plural and vice versa;

1.15.5

reference to the Company shall include where the context so admit any
affiliate of the Company (within the meaning of section 1159 Companies Act
2006).

PROVISION OF LUMP SUM
2.1

Subject to the terms of this Agreement, the Company shall pay an upfront payment of
£10,000 to the Recipient on receipt of invoice, as soon as practicable, then the
remainder of the first Lump Sum to the Recipient (provided the Recipient has provided
bank account details to the Company for the purpose) on the first anniversary of the
Commercial Operations Date;

2.2

A further Lump Sum shall be paid on the first Business Day falling after each
anniversary of the Commercial Operations Date until the earlier of the twenty fifth
(25th) anniversary of the Commercial Operations Date or the date that the Wind Farm
permanently ceases to export electricity to the grid or this Agreement is terminated or
otherwise as provided herein. For the avoidance of any doubt, the Lump Sum will be
paid a maximum of twenty five times (over a maximum of 25 years i.e. on the 1st
anniversary of the Commercial Operations Date, and each year thereafter).

2.3

In the event that any owner of Nanclach Ltd sells or otherwise transfers its interests in
the Windfarm, all successors, as owners and operators of the Tom nan Clach
Windfarm will be bound by the terms of this Agreement as if they had been a party to
this Agreement at the date of signing hereof.

APPLICATION OF LUMP SUM
3.1

The Recipient shall use reasonable endeavours to identify, encourage and promote
submission of Projects to be financed from each Lump Sum to be distributed by the
Recipient to provide Funds for Projects within the Area of Benefit.

3.2

Each Lump Sum shall be ring-fenced in an account until required. Any Unallocated
Funds are to be carried forward into the following financial year(s) for distribution.
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3.3

The Company shall pay each Lump Sum into the Recipient’s bank account details of
which shall be provided in writing from time to time. Each Lump Sum shall be ringfenced in an account until required for funding Projects or meet the reasonable and
proper administrative costs incurred by the Recipient (which for the avoidance of
doubt may include reasonable and proper professional fees and expenses). For the
avoidance of doubt, any Unallocated Funds and interest gained on any Lump Sum by
investment as aforesaid shall form part of the Funds to be administered by the
Recipient in accordance with the terms of this Agreement.

3.4

Within ten (10) Business Days of receiving each Lump Sum the Recipient will
acknowledge safe receipt of the same in writing to the Company. This can be to an
agreed email address.

3.5

The Company and the Recipient shall ensure that each Lump Sum is paid to the
Recipient and the Recipient shall use its reasonable endeavours to ensure the Funds
are used in a tax efficient way.

3.6

Lump Sum payments shall without prejudice to any other provision of this Agreement
cease upon:
(i)

permanent cessation of the commercial operations of the Wind Farm for
whatever reason at which time this Agreement shall terminate with
immediate effect; and

(ii) if either party becomes insolvent, has a receiver, administrative receiver,
administrator or manager appointed of the whole or any part of its assets or
business, makes any composition or arrangement with its creditors, takes or
suffers any similar action in consequence of debt or an order or resolution is
made for its dissolution or liquidation (other than for the purpose of solvent
amalgamation or reconstruction).
3.7

Upon termination of this Agreement:
(i)

by the Company pursuant to Clause 3.6 (i), all amounts due and payable by
the Company to the Recipient up to the date of termination shall become
immediately due and payable (and for the avoidance of doubt the Company
shall not be liable to make any further payments of any Lump Sum), and

(ii) by virtue of Clause 3.6 (ii) above in respect of the Recipient no further
payment shall be made by the Company to the Recipient nor shall the
Recipient make any further payment of Funds.
3.8

Termination shall be without prejudice to the accrued rights of either party at the
termination date.

3.9

The Recipient agrees to advertise the availability of Funds to Acceptable Project
Applicants within the Area of Benefit. The Recipient will review applications for grants
and allocate funds in accordance with the constitution of the Recipient.

3.10

The Recipient will not approve applications for Funds nor provide Funds to any
Projects that contravene any law or regulation or are Ineligible Projects.
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3.11

4

5

The Recipient will neither approve any application for Funds nor make any payment of
Funds other than to Acceptable Project Applicants who are able to provide evidence at
the time of application or payment of Funds of their non-profit or charitable entity
status.

USE OF FUNDS
4.1

Without prejudice to the other provisions of this Agreement, the Recipient will apply
the Funds for the benefit of the community within the Area of Benefit providing such
purposes are not Excluded Purposes and are not Ineligible Projects. Use of the funds
by the Recipient must be according to the specific charity regulations set down by the
Office of the Scottish Charity Regulator (OSCR).

4.2

If the Company, acting reasonably, considers that any Project which has received
Funds is or becomes an Ineligible Project, it shall so notify the Recipient and shall be
relieved of any further obligation to make payments pursuant to Clause 2.

4.3

The Recipient shall consult with the Company in respect of the establishment of best
practice procedures for the assessment of prospective Projects to be funded by the
Recipient, supervision of compliance with the terms of any Funds and if requested by
the Company an audit or similar assessment of the relative merits of any Project
following its completion.

4.4

The board of charity trustees will be elected as per the constitution of the Cawdor and
West Nairnshire Community Benefit Organisation (SCIO) (Annex3).

4.5

The Recipient will establish procedures for the assessment of proposed Projects.

4.6

The Recipient will operate according to the terms of its constitution and will meet at
an agreed frequency.

4.7

The Recipient will be responsible for placing limits (if they decide that such limits are
appropriate) on the percentage of any Lump Sum that can be awarded to any one
applicant on any occasion or series of occasions.

FURTHER OBLIGATIONS OF RECIPIENT
5.1

The recipient will keep full and proper books of account according to the Office of the
Scottish Charity Regulator (OSCR) with whom annual accounts will be submitted as per
the organisation’s constitution.

5.2

The books of account and records shall be maintained in accordance with good and
proper accounting principles and any applicable accounting industry standards, and
fulfil the explicit regulations laid down by OSCR.

5.3

The Recipient will keep the books of account and records for the Recipient either at
the registered office of Recipient or elsewhere in the United Kingdom but if the
originals are not kept by or on behalf of the Recipient within the Area of Benefit copies
thereof shall be. The books and records shall show the activities of the Recipient, the
Management Panel and how the Funds have been spent or otherwise set aside or
allocated.
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5.4

The Recipient shall during the term of this Agreement and for a further period of six
(6) years following the expiry or termination of this Agreement keep true, complete,
separate and detailed records and books regarding all monies received from the
Company under this Agreement, the spending of those monies and any revenue or
other income generated from those monies, and shall permit the Company, (including
any accountant or auditor appointed by any of them) at all reasonable times by prior
reasonable notice to inspect, audit and take copies of such records and books, and
shall give any written explanation which may be reasonably required in relation to
them.

5.5

The Recipient shall prepare an annual report and submit it to the Company, such
report shall set out the activities of the Recipient, the Management Panel and how the
Funds have been spent or otherwise set aside or allocated. The Recipient shall report
to the Company from time to time as reasonably requested by the Company.

5.6

The Recipient shall not do anything which adversely affects (or is likely to adversely
affect) the business, reputation or standing of the Company or the Company's
shareholders, officers or directors.

5.7

Without prejudice to any other provision of this Agreement, the Recipient shall
promptly notify the Company if it becomes aware of or suspects any impropriety,
mismanagement or unauthorised use regarding any monies paid by the Company to
the Recipient under this Agreement.

5.8

The Recipient hereby acknowledges and declares that the Funds are not to be
construed in any way as being compensation for the operation and/or existence of the
Wind Farm.
5.8.1

6

7

The Recipient agrees with the Company that it will undertake all
correspondence and publicity concerning the Funds solely in the name of
Cawdor and West Nairnshire Community Benefit Organisation (SCIO).

COMPANY AUDIT
6.1

The Company may at any time at its discretion cause an audit of the Recipient's books
and records referred to in clause 5 relating to the current year or any preceding year
to be made by a professional qualified accountant appointed by the Company, wholly
at the Company’s expense.

6.2

If it shall appear from any such inspection or audit or from any other circumstance
that the Lump Sum or Funds have been used for any Excluded Purposes or Ineligible
Projects, then the Company may enforce its suspension and termination rights under
clause 7 of this Agreement.

SUSPENSION AND TERMINATION OF LUMP SUM PAYMENTS
7.1

The Company may terminate its payments of any Lump Sum to the Recipient (and
terminate this agreement with immediate effect) in the event of: serious and/or
repeated misuse of the any Lump Sum by the Recipient or persistent or material
breach of this Agreement by the Recipient.
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8

9

7.2

It is the express wish of the Company and the CWNCBO (SCIO) to utilise the funds
provided through this agreement in a timely fashion. However, the CWNCBO (SCIO)
should not lower the standard expected of successful projects simply to disburse such
funds. In the event that unallocated funds accrue, there will be communication
between the CWNCBO (SCIO) and the Company to discuss the situation and reviewed
regularly by agreement between both parties.

7.3

If at any time the Company suffers an event of Force Majeure or any other disruption
at or in respect of the Wind Farm which results in the Company being unable to
produce electricity or obtain payment for the electricity produced, in either case to a
material extent at the time that annual payments of Funds is due, then the Company
retains the right to suspend payment of the Lump Sum. Once the Company is again in
a position to receive payment for generated electricity, payments of the Funds will be
made to the Recipient on a pro rata basis for the remainder of the year in which such
disruption ceases and receipt of payment for electricity recommences.

WARRANTIES AND LIABILITY
8.1

The Recipient warrants that it has full power and authority under its constitution and
has taken all necessary action and has obtained all authorisations, licences, consents
and approvals to execute and perform this Agreement.

8.2

The Recipient warrants that it shall during the term of this Agreement comply with all
applicable laws, regulations and regulatory requirements in carrying out its obligations
under this Agreement and in all matters relating hereto and shall adopt and
implement best practice in the management of community funds.

GENERAL
9.1

This Agreement is personal to the Recipient which, save as expressly provided herein,
may not, without the prior written consent of the Company, assign, sublicense, subcontract, transfer or charge this Agreement or any part of it.

9.2

The Recipient acknowledges and agrees that the Company may assign, transfer or
otherwise deal in any way with this Agreement or its rights and obligations hereunder
without the need for the consent of the Recipient provided that the Recipient is given
written notice of any such assignment, transfer or dealing within twenty-eight (28)
days of completion of same.

9.3

The relationship of the parties is that of independent contractors dealing at arm’s
length and nothing in this Agreement shall be construed as creating a joint venture or
partnership between the parties nor shall the Recipient be construed as an agent or
employee of the Company, and the Recipient is not authorised to represent the
Company as such.

9.4

A notice shall be sufficiently served:
9.4.1

If to the Company, it is addressed to the Company and posted to the address
given at the commencement of this Agreement; or
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9.4.2

If to the Recipient, it is left at or posted to the address given at the
commencement of this Agreement or sent to any email address as may be
notified to the Company from time to time for such purpose.

9.4.3

Notices which are posted shall be deemed to have been received on proof of
a signature of delivery to the SCIO’s principal office address.

9.5

No variation of or amendment to this Agreement shall bind either party unless made
in writing and signed by both parties hereto. Both parties shall at all times remain
willing to discuss possible contractual variations that have been prompted by technical
or other factors, although neither party shall have any obligation to agree to any such
variation proposed.

9.6

The Company is entitled to reasonable notice of all meetings of the Recipient and the
Management Panel and to attend (by a nominated representative) from time to time.

9.7

Failure of either party to enforce or exercise, at any time or for any period, any term of
this Agreement, does not constitute, and shall not be construed as, a waiver of such
term and shall not affect the right later to enforce such term or any other term herein
contained.

9.8

This Agreement shall be governed by and construed in accordance with Scottish law.
The parties to this Agreement irrevocably agree that the courts of Scotland are to have
exclusive jurisdiction to settle any questions or disputes which may arise out of or in
connection with this Agreement.

9.9

The invalidity or unenforceability of any term of or any right arising pursuant to this
Agreement shall not adversely affect the validity or enforceability of the remaining
terms and rights.

9.10

This Agreement constitutes the entire agreement and understanding between the
parties with respect to the subject matter hereof and supersedes any prior agreement,
understanding or arrangement between the parties, whether oral or in writing. No
representation, undertaking or promise shall be taken to have been given or be
implied from anything said or written in negotiations between the parties prior to this
Agreement except as expressly stated in this Agreement. Neither party shall have any
remedy in respect of any untrue statement made to it upon which it has relied in
entering into this Agreement (unless such untrue statement was made fraudulently)
and that party's only remedies shall be for breach of contract as provided in this
Agreement.

9.11

Provisions of this Agreement which either are expressed to survive its termination or
from their nature or context it is contemplated that they are to survive such
termination shall remain in full force and effect notwithstanding such termination.

9.12

The parties shall do and execute all such further acts and things as are reasonably
required to give full effect to the rights given and the transactions contemplated by
this Agreement.
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9.13

Without prejudice to any other provision of this Agreement the Company may by not
less than ten (10) days written notice (or forthwith if in its absolute discretion shorter
notice is appropriate) terminate this Agreement if the Recipient (which for this
purpose shall include any member of the Recipient) misappropriates any of the Lump
Sum or is guilty of any Serious Offence or any offence under the Bribery Act 2012 or
otherwise the Recipient has in the reasonable opinion of the Company performed or
failed to perform its obligations under this Agreement so as to adversely impact the
reputation of the Company.

AS WITNESS this Agreement has been signed on behalf of each party by its duly authorised
representative the day and year first above written.

"Signed for and behalf of Nanclach Ltd on the 9th day of October, 2020"
Signed for and on behalf of Cawdor & West Nairnshire Community Benefit Organisation (SCIO) on
the 17th day of October, 2020

Page 9 of 12

ANNEX 1 – AREA OF BENEFIT
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ANNEX 2 – EXCLUDED PURPOSES

Not to be used to fund opposition to any development that may be promoted by the Company or
Company's shareholders during the term of this Agreement
Not to be used for making speculative investments
Not to be used to co-fund statutory activities carried out by the Local Authority
Not to be used to pay fines or other penalties imposed on groups, organisations or individuals
Not to be used by Community Councils for purposes solely connected with their day-to-day business
Not to be used to promote religious beliefs or practices
Not to be used to promote political views or to finance election campaigns by prospective candidates
in local and / or general elections
Not to be used to cover retrospective payment for events or services that have already taken place or
been delivered
Not to be used for projects with the sole purpose of promotion or speculative feasibility studies
Not to be used for projects that may endanger the natural or built environment
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ANNEX 3 – COPY OF CONSITUTION
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Cawdor and West Nairnshire
Community Benefit Organisation
(SCIO)

CONSTITUTION
of
Cawdor and West Nairnshire
Community Benefit Organisation [SCIO]

CONTENTS
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type of organisation, Scottish principal
office, name, purposes, powers, liability,
general structure

clauses 0 - 7
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application, subscription, register of
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clauses 8 - 16

DECISION-MAKING BY
THE MEMBERS

members’ meetings, power to request
members’ meeting, notice, procedure at
members’ meetings, voting at members’
meetings, written resolutions, minutes

clauses 17 22

BOARD (CHARITY
TRUSTEES)

number, eligibility, election/ retiral/reelection, termination of office, register of
charity trustees, office bearers, powers,
general duties, code of conduct

clauses 23 - 33

DECISION-MAKING BY
THE CHARITY
TRUSTEES

notice, procedure at board meetings,
minutes

clauses 34 - 36

ADMINISTRATION

sub-committees, operation of accounts,
accounting records and annual
accounts

clauses 37 39

MISCELLANEOUS

winding up, alterations to the
constitution, interpretation

clauses 40 - 42

2

GENERAL
1

Type of organisation
The organisation will, upon registration, be a Scottish Charitable
Incorporated Organisation (SCIO).

2

Scottish principal office
The principal office of the organisation will be in Scotland: R & R
Urquhart, Solicitors, 20 Main Street, Nairn, IV12 4AX.

3

Name
The name of the organisation is Cawdor and West Nairnshire
Community Benefit Organisation (SCIO).

4

Purposes

4.1

The organisation’s purposes are:
4.1.1 To advance community development, including rural regeneration.
4.1.2 To improve the quality of life, health, well-being and independence
and to reduce social isolation of people in need by reason of age, illhealth, disability or social circumstances.
4.1.3 To advance environmental protection or improvement, including
maintenance, improvement or provision of environmental amenities,
for the Community and the public.

5

Powers

5.1

The organisation has power to do anything which is calculated to further its
purposes or is conducive or incidental to doing so.

5.2

No part of the income or property of the organisation may be paid or
transferred (directly or indirectly) to the members - either in the course of the
organisation’s existence or on dissolution - except where this is done in direct
furtherance of the organisation’s charitable purposes.

6

Liability of members

6.1

The members of the organisation have no liability to pay any sums to help to
meet the debts (or other liabilities) of the organisation if it is wound up;
accordingly, if the organisation is unable to meet its debts, the members will
not be held responsible.

6.2

The members and charity trustees have certain legal duties under the
Charities and Trustee Investment (Scotland) Act 2005; and clause 6.1 does
not exclude (or limit) any personal liabilities they might incur if they are in

3

breach of those duties or in breach of other legal obligations or duties that
apply to them personally.
7

General structure

7.1

The structure of the organisation consists of:7.1.1 the MEMBERS - who have the right to attend members' meetings
(including any annual general meeting) and have important powers
under the constitution; in particular, the members appoint people to
serve on the board and take decisions on changes to the constitution
itself;
7.1.2 the BOARD - who hold regular meetings, and generally control the
activities of the organisation; for example, the board is responsible for
monitoring and controlling the financial position of the organisation.

7.2

The people serving on the board are referred to in this constitution as
CHARITY TRUSTEES.

MEMBERS
8

Qualifications for membership

8.1

Membership is open to any individual aged 16 or over who resides within the
boundaries of the Cawdor and West Nairnshire Community Council.

8.2

Membership is open to all who fulfil clause 8.1 and no application for
membership will be refused on other than reasonable grounds. There will be
no discrimination on grounds of age, disability, gender reassignment,
marriage and civil partnership, pregnancy and maternity, race, religion or
belief, sex; sexual orientation, political or other opinion.

8.3

Employees of the organisation are not eligible for membership.

9

Application for membership

9.1

Any person who wishes to become a member must submit a written
application for membership; the application will then be considered by the
board at its next board meeting (this includes an email application).

9.2

The board may, at its discretion, refuse to admit any person to membership.

9.3

The board must notify each applicant promptly (in writing or by e-mail) of its
decision on whether or not to admit him/her to membership.

9.4

Any person who has had their membership application refused by the board
shall have a right of appeal to be heard by the members at an annual general
meeting held in accordance with clause 17.

4

9.5

If an application for membership has been rejected by the board under clause
9.2 and such rejection has been overturned by the members at an annual
general meeting approving the application, the applicant will become a
member from the date that the resolution to approve the application was
passed.

10

Membership subscription

10.1 No membership subscription will be payable.
11

Register of members

11.1 The board must keep a register of members, setting out
11.1.1 for each current member:
11.1.1.1 his/her full name and address; and
11.1.1.2 the date on which he/she was registered as a member of the

organisation;
11.1.2 for each former member - for at least six years from the date on he/she
ceased to be a member:
11.1.2.1 his/her name; and
11.1.2.2 the date on which he/she ceased to be a member.

11.2 The board must ensure that the register of members is updated within 28 days
of any change:
11.2.1 which arises from a resolution of the board or a resolution passed by
the members of the organisation; or
11.2.2 which is notified to the organisation.
11.3 If a member or charity trustee of the organisation requests a copy of the
register of members, the board must ensure that a copy is supplied to him/her
within 28 days, providing the request is reasonable; if the request is made by
a member (rather than a charity trustee), the board may provide a copy which
has the addresses blanked out.
12

Withdrawal from membership

12.1 Any person who wants to withdraw from membership must give a written
notice of withdrawal to the organisation, signed by him/her; he/she will cease
to be a member as from the time when the notice is received by the
organisation (this includes email notification).
13

Transfer of membership

5

13.1 Membership of the organisation may not be transferred by a member. When a
member withdraws from the organisation in terms of clause 12, his/her
membership will be cancelled.
14

Re-registration of members

14.1 The board may, at any time, issue notices to the members requiring them to
confirm that they wish to remain as members of the organisation, and
allowing them a period of 28 days (running from the date of issue of the
notice) to provide that confirmation to the board.
14.2 If a member fails to provide confirmation to the board (in writing or by email) that he/she wishes to remain as a member of the organisation before the
expiry of the 28-day period referred to in clause 14.1, the board may expel
him/her from membership.
14.3 A notice under clause 14.1 will not be valid unless it refers specifically to the
consequences (under clause14.2) of failing to provide confirmation within the
28-day period.
15

Expulsion from membership

15.1 Any person may be expelled from membership by way of a resolution passed
by not less than two thirds of those present and voting at a members' meeting,
providing the following procedures have been observed:15.1.1 at least 21 days’ notice of the intention to propose the resolution must
be given to the member concerned, specifying the grounds for the
proposed expulsion;
15.1.2 the member concerned will be entitled to be heard on the resolution at
the members' meeting at which the resolution is proposed.
16

Termination

16.1 Membership of the organisation will terminate on death.

DECISION-MAKING BY THE MEMBERS
17

Members’ meetings

17.1 The board must arrange a meeting of members (an annual general meeting or
"AGM") in each calendar year.
17.2 The gap between one AGM and the next must not be longer than 15 months.
17.3 Notwithstanding clause 17.1, an AGM does not need to be held during the
calendar year in which the organisation is formed; but the first AGM must
still be held within 15 months of the date on which the organisation is
formed.
6

17.4 The business of each AGM must include:17.4.1 a report by the chair on the activities of the organisation;
17.4.2 consideration of the annual accounts of the organisation;
17.4.3 the hearing of any appeal by a person under clause 9.4; and
17.4.4 the election/re-election of charity trustees, as referred to in clauses 24
to 26.
17.5 The board may arrange a special members' meeting at any time.
18

Power to request the board to arrange a special members’ meeting

18.1 The board must arrange a special members’ meeting if they are requested to
do so by a notice (which may take the form of two or more documents in the
same terms, each signed by one or more members) by 3 members, providing:
18.1.1 the notice states the purposes for which the meeting is to be held; and
18.1.2 those purposes are not inconsistent with the terms of this constitution,
the Charities and Trustee (Investment) Scotland Act 2005 or any other
statutory provision.
18.2 If the board receive a notice under clause 18.1, the date for the meeting which
they arrange in accordance with the notice must not be later than 28 days
from the date on which they received the notice.
19

Notice of members’ meetings

19.1 At least 14 clear days’ notice must be given of any AGM or any special
members' meeting.
19.2 The notice calling a members' meeting must specify in general terms what
business is to be dealt with at the meeting; and
19.2.1 in the case of a resolution to alter the constitution, must set out the
exact terms of the proposed alteration(s); or
19.2.2 in the case of any other resolution falling within clause 21.3
(requirement for two-thirds majority) must set out the exact terms of
the resolution.
19.3 The reference to “clear days” in clause 19.1 shall be taken to mean that, in
calculating the period of notice,
19.3.1 the day after the notices are posted (or sent by e-mail) should be
excluded; and
19.3.2 the day of the meeting itself should also be excluded.
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19.4 Notice of every members' meeting must be given to all the members of the
organisation, and to all the charity trustees; but the accidental omission to
give notice to one or more members will not invalidate the proceedings at the
meeting.
19.5 Any notice which requires to be given to a member under this constitution
must be: 19.5.1 sent by post to the member, at the address last notified by him/her to
the organisation; or
19.5.2 sent by e-mail to the member, at the e-mail address last notified by
him/her to the organisation.
20

Procedure at members’ meetings

20.1 No valid decisions can be taken at any members' meeting unless a quorum is
present.
20.2 The quorum for a members' meeting is 5 members, present in person.
20.3 If a quorum is not present within 15 minutes after the time at which a
members' meeting was due to start - or if a quorum ceases to be present
during a members' meeting - the meeting cannot proceed; and fresh notices of
meeting will require to be sent out, to deal with the business (or remaining
business) which was intended to be conducted.
20.4 The chair of the organisation should act as chairperson of each members'
meeting.
20.5 If the chair of the organisation is not present within 15 minutes after the time
at which the meeting was due to start (or is not willing to act as chairperson),
the charity trustees present at the meeting must elect (from among
themselves) the person who will act as chairperson of that meeting.
21

Voting at members’ meetings

21.1 Every member has one vote, which must be given personally.
21.2 All decisions at members' meetings will be made by majority vote - with the
exception of the types of resolution listed in clause 21.3.
21.3 The following resolutions will be valid only if passed by not less than two
thirds of those voting on the resolution at a members’ meeting:
21.3.1 a resolution amending the constitution;
21.3.2 a resolution expelling a person from membership under clause 15.1;
21.3.3 a resolution directing the board to take any particular step (or
directing the board not to take any particular step);
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21.3.4 a resolution approving the amalgamation of the organisation with
another SCIO (or approving the constitution of the new SCIO to be
constituted as the successor pursuant to that amalgamation);
21.3.5 a resolution to the effect that all of the organisation’s property, rights
and liabilities should be transferred to another SCIO (or agreeing to
the transfer from another SCIO of all of its property, rights and
liabilities);
21.3.6 a resolution for the winding up or dissolution of the organisation.
21.4 If there is an equal number of votes for and against any resolution, the
chairperson of the meeting will be entitled to a second (casting) vote.
21.5 A resolution put to the vote at a members' meeting will be decided on a show
of hands - unless the chairperson (or at least three other members present at
the meeting) ask for a secret ballot.
21.6 The chairperson will decide how any secret ballot is to be conducted, and
he/she will declare the result of the ballot at the meeting.
22

Minutes

22.1 The board must ensure that proper minutes are kept in relation to all
members' meetings.
22.2 Minutes of members' meetings must include the names of those present; and
(so far as possible) should be signed by the chairperson of the meeting.
22.3 The board shall make available copies of the minutes referred to in clause
22.1 to any member of the public requesting them; but on the basis that the
board may exclude confidential material to the extent permitted under clause
36.4.
BOARD
23

Number of charity trustees

23.1 The maximum number of charity trustees is 7; out of that:
23.1.1 no more than 2 shall be charity trustees who were co-opted under the
provisions of clauses 27.1 and 27.2.
23.2 The minimum number of charity trustees is 3.
24

Eligibility

24.1 A person shall not be eligible for election/appointment to the board under
clauses 26 unless he/she is a member of the organisation; a person appointed
to the board under clause 27.1 need not, however, be a member of the
organisation.
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24.2 A person will not be eligible for election or appointment to the board if
he/she is: 24.2.1 disqualified from being a charity trustee under the Charities and
Trustee Investment (Scotland) Act 2005; or
24.2.2 an employee of the organisation.
25

Initial charity trustees

25.1 The individuals who signed the charity trustee declaration forms which
accompanied the application for incorporation of the organisation shall be
deemed to have been appointed by the members as charity trustees with
effect from the date of incorporation of the organisation.
26

Election, retiral, re-election

26.1 At each AGM, the members may elect any member (unless he/she is debarred
from membership under clause 24.2) to be a charity trustee.
26.2 The board may at any time appoint any member (unless he/she is debarred
from membership under clause 24.2) to be a charity trustee.
26.3 At each AGM, all of the charity trustees elected/appointed shall retire from
office – but shall then be eligible for re-election under clause 26.1.
26.4 A charity trustee retiring at an AGM will be deemed to have been re-elected
unless: 26.4.1 he/she advises the board prior to the conclusion of the AGM that
he/she does not wish to be re-appointed as a charity trustee; or
26.4.2 an election process was held at the AGM and he/she was not among
those elected/re-elected through that process; or
26.4.3 a resolution for the re-election of that charity trustee was put to the
AGM and was not carried.
27

Appointment/re-appointment of co-opted charity trustees

27.1 In addition to their powers under clause 26.2, the board may at any time
appoint any non-member of the organisation to be a charity trustee (subject to
clause 23.1.1, and providing he/she is not debarred from membership under
clause 24.2) either on the basis that he/she has been nominated by “a body
with which the organisation has close contact in the course of its activities”
or on the basis that he/she has specialist experience and/or skills which could
be of assistance to the board.
27.2 At each AGM, all of the charity trustees appointed under clause 27.1 shall
retire from office – but shall then be eligible for re-appointment under that
clause.

10

28

Termination of office

28.1 A charity trustee will automatically cease to hold office if: 28.1.1 he/she becomes disqualified from being a charity trustee under the
Charities and Trustee Investment (Scotland) Act 2005;
28.1.2 he/she becomes incapable for medical reasons of carrying out his/her
duties as a charity trustee - but only if that has continued (or is
expected to continue) for a period of more than six months;
28.1.3 in the case of a charity trustee elected/appointed under clauses 26.1 or
26.2) he/she ceases to be a member of the organisation;
28.1.4 he/she becomes an employee of the organisation;
28.1.5 he/she gives the organisation a notice of resignation, signed by
him/her;
28.1.6 he/she is absent (without good reason, in the opinion of the board)
from more than three consecutive meetings of the board - but only if
the board resolves to remove him/her from office;
28.1.7 he/she is removed from office by resolution of the board on the
grounds that he/she is considered to have committed a material breach
of the code of conduct for charity trustees (as referred to in clause
33.1);
28.1.8 he/she is removed from office by resolution of the board on the
grounds that he/she is considered to have been in serious or persistent
breach of his/her duties under section 66(1) or (2) of the Charities and
Trustee Investment (Scotland) Act 2005; or
28.1.9 he/she is removed from office by a resolution of the members passed
at a members’ meeting.
28.2 A resolution under paragraph 28.1.7, 28.1.828.1.8 or 28.1.928.1.9 shall
be valid only if: 28.2.1 the charity trustee who is the subject of the resolution is given
reasonable prior written notice of the grounds upon which the
resolution for his/her removal is to be proposed;
28.2.2 the charity trustee concerned is given the opportunity to address the
meeting at which the resolution is proposed, prior to the resolution
being put to the vote; and
28.2.3 (in the case of a resolution under paragraph 28.1.7 or 28.1.8) at least
two thirds (to the nearest round number) of the charity trustees then in
office vote in favour of the resolution.
29

Register of charity trustees
11

29.1

The board must keep a register of charity trustees, setting out
29.1.1 for each current charity trustee:
29.1.1.1 his/her full name and address;
29.1.1.2 the date on which he/she was appointed as a charity trustee;

and
29.1.1.3 any office held by him/her in the organisation;

29.1.2 for each former charity trustee - for at least 6 years from the date on
which he/she ceased to be a charity trustee:
29.1.2.1 the name of the charity trustee;
29.1.2.2 any office held by him/her in the organisation; and
29.1.2.3 the date on which he/she ceased to be a charity trustee.

29.2 The board must ensure that the register of charity trustees is updated within
28 days of any change:
29.2.1 which arises from a resolution of the board or a resolution passed by
the members of the organisation; or
29.2.2 which is notified to the organisation.
29.3 If any person requests a copy of the register of charity trustees, the board
must ensure that a copy is supplied to him/her within 28 days, providing the
request is reasonable; if the request is made by a person who is not a charity
trustee of the organisation, the board may provide a copy which has the
addresses blanked out - if the SCIO is satisfied that including that
information is likely to jeopardise the safety or security of any person or
premises.
30

Office-bearers

30.1 The charity trustees must elect (from among themselves) a chair, a treasurer
and a secretary.
30.2 In addition to the office-bearers required under clause 30.1, the charity
trustees may elect (from among themselves) further office-bearers if they
consider that appropriate.
30.3 All of the office-bearers will cease to hold office at the conclusion of each
AGM, but may then be re-elected under clause 30.1 or 30.2.
30.4 A person elected to any office will automatically cease to hold that office: 30.4.1 if he/she ceases to be a charity trustee; or
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30.4.2 if he/she gives to the organisation a notice of resignation from that
office, signed by him/her.
31

Powers of board

31.1 Except where this constitution states otherwise, the organisation (and its
assets and operations) will be managed by the board; and the board may
exercise all the powers of the organisation.
31.2 A meeting of the board at which a quorum is present may exercise all powers
exercisable by the board.
31.3 The members may, by way of a resolution passed in compliance with clause
21.3 (requirement for two-thirds majority), direct the board to take any
particular step or direct the board not to take any particular step; and the
board shall give effect to any such direction accordingly.
32

Charity trustees - general duties

32.1 Each of the charity trustees has a duty, in exercising functions as a charity
trustee, to act in the interests of the organisation; and, in particular, must:32.1.1 seek, in good faith, to ensure that the organisation acts in a manner
which is in accordance with its purposes;
32.1.2 act with the care and diligence which it is reasonable to expect of a
person who is managing the affairs of another person;
32.1.3 in circumstances giving rise to the possibility of a conflict of interest
between the organisation and any other party:
32.1.3.1 put the interests of the organisation before that of the other

party;
32.1.3.2 where any other duty prevents him/her from doing so,

disclose the conflicting interest to the organisation and
refrain from participating in any deliberation or decision of
the other charity trustees with regard to the matter in
question;
32.1.4 ensure that the organisation complies with any direction, requirement,
notice or duty imposed under or by virtue of the Charities and
Trustee Investment (Scotland) Act 2005.
32.2 In addition to the duties outlined in clause 33.1, all of the charity trustees
must take such steps as are reasonably practicable for the purpose of
ensuring: 32.2.1 that any breach of any of those duties by a charity trustee is corrected
by the charity trustee concerned and not repeated; and
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32.2.2 that any trustee who has been in serious and persistent breach of those
duties is removed as a trustee.
32.3 Provided he/she has declared his/her interest - and has not voted on the
question of whether or not the organisation should enter into the arrangement
- a charity trustee will not be debarred from entering into an arrangement
with the organisation in which he/she has a personal interest; and (subject to
clause 32.4 and to the provisions relating to remuneration for services
contained in the Charities and Trustee Investment (Scotland) Act 2005),
he/she may retain any personal benefit which arises from that arrangement.
32.4 No charity trustee may serve as an employee (full time or part time) of the
organisation; and no charity trustee may be given any remuneration by the
organisation for carrying out his/her duties as a charity trustee.
32.5 The charity trustees may be paid all travelling and other expenses reasonably
incurred by them in connection with carrying out their duties; this may
include expenses relating to their attendance at meetings.
33

Code of conduct for charity trustees

33.1 Each of the charity trustees shall comply with the code of conduct
(incorporating detailed rules on conflict of interest) prescribed by the board
from time to time.
33.2 The code of conduct referred to in clause 33.1 shall be supplemental to the
provisions relating to the conduct of charity trustees contained in this
constitution and the duties imposed on charity trustees under the Charities
and Trustee Investment (Scotland) Act 2005; and all relevant provisions of
this constitution shall be interpreted and applied in accordance with the
provisions of the code of conduct in force from time to time
DECISION-MAKING BY THE CHARITY TRUSTEES
34

Notice of board meetings

34.1 Any charity trustee may call a meeting of the board or ask the secretary to
call a meeting of the board.
34.2 At least 7 days' notice must be given of each board meeting, unless (in the
opinion of the person calling the meeting) there is a degree of urgency which
makes that inappropriate.
35

Procedure at board meetings

35.1 No valid decisions can be taken at a board meeting unless a quorum is
present; the quorum for board meetings is 3 current charity trustees, present
in person.
35.2 If at any time the number of charity trustees in office falls below the
minimum number stated in clause 23.2, the remaining charity trustee(s) will
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have power to fill the vacancies or call a members' meeting - but will not be
able to take any other valid decisions.
35.3 The chair of the organisation should act as chairperson of each board
meeting.
35.4 If the chair is not present within 15 minutes after the time at which the
meeting was due to start (or is not willing to act as chairperson), the charity
trustees present at the meeting must elect (from among themselves) the
person who will act as chairperson of that meeting.
35.5 Every charity trustee has one vote, which must be given personally.
35.6 All decisions at board meetings will be made by majority vote.
35.7 If there is an equal number of votes for and against any resolution, the
chairperson of the meeting will be entitled to a second (casting) vote.
35.8 The board may, at its discretion, allow any person to attend and speak at a
board meeting notwithstanding that he/she is not a charity trustee - but on the
basis that he/she must not participate in decision-making.
35.9 A charity trustee must not vote at a board meeting (or at a meeting of a subcommittee) on any resolution which relates to a matter in which he/she has a
personal interest or duty which conflicts (or may conflict) with the interests
of the organisation; he/she must withdraw from the meeting while an item of
that nature is being dealt with.
35.10 All or any of the charity trustees may participate in a board meeting by means
of a conference telephone or any other communication equipment which
allows all of those participating in the meeting to communicate with each
other. A charity trustee so participating shall be deemed to be present, in
person, at the meeting and, accordingly, shall be entitled to vote and shall be
taken into account in determining whether a quorum is present. Such a
meeting shall be deemed to take place where the largest group of those
participating is assembled or, if there is no such group, where the chair is at
the time of the meeting. However the preferred mode of conducting board
business will be by face to face meetings and the ability to remotely join a
meeting is only to be used in exceptional circumstances, which would be
agreed with the chair prior to the meeting.
35.11 For the purposes of clause 35.9: 35.11.1
an interest held by an individual who is “connected” with the
charity trustee under section 68(2) of the Charities and Trustee
Investment (Scotland) Act 2005 (husband/wife, partner, child, parent,
brother/sister etc) shall be deemed to be held by that charity trustee;
35.11.2
a charity trustee will be deemed to have a personal interest in
relation to a particular matter if a body in relation to which he/she is
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an employee, director, member of the management committee, officer
or elected representative has an interest in that matter.
36

Minutes

36.1 The board must ensure that proper minutes are kept in relation to all board
meetings and meetings of sub-committees.
36.2 The minutes to be kept under clause 36.1 must include the names of those
present; and (so far as possible) should be signed by the chairperson of the
meeting.
36.3 The board shall (subject to clause 37.4) make available copies of the minutes
referred to in clause 36.1 to any member of the public requesting them.
36.4 The board may exclude from any copy minutes made available to a member
of the public under clause 36.3 any material which the board considers ought
properly to be kept confidential - on the grounds that allowing access to such
material could cause significant prejudice to the interests of the organisation
or on the basis that the material contains reference to employee or other
matters which it would be inappropriate to divulge.
ADMINISTRATION
37

Delegation to sub-committees

37.1 The board may delegate any of their powers to sub-committees; a subcommittee must include at least one charity trustee, but other members of a
sub-committee need not be charity trustees.
37.2 The board may also delegate to the chair of the organisation (or the holder of
any other post) such of their powers as they may consider appropriate.
37.3 When delegating powers under clause 37.1 or 37.2, the board must set out
appropriate conditions (which must include an obligation to report regularly
to the board).
37.4 Any delegation of powers under clause 37.1 or 37.2 may be revoked or
altered by the board at any time.
37.5 The rules of procedure for each sub-committee, and the provisions relating to
membership of each sub-committee, shall be set by the board.
38

Operation of accounts

38.1 Subject to clause 38.2, the signatures of two out of three signatories
appointed by the board will be required in relation to all operations (other
than the lodging of funds) on the bank and building society accounts held by
the organisation; at least one out of the two signatures must be the signature
of a charity trustee.
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38.2 Where the organisation uses electronic facilities for the operation of any bank
or building society account, the authorisations required for operations on that
account must be consistent with the approach reflected in clause 38.1.
39

Accounting records and annual accounts

39.1 The board must ensure that proper accounting records are kept, in accordance
with all applicable statutory requirements.
39.2 The board must prepare annual accounts, complying with all relevant
statutory requirements; if an audit is required under any statutory provisions
(or if the board consider that an audit would be appropriate for some other
reason), the board should ensure that an audit of the accounts is carried out by
a qualified auditor.
MISCELLANEOUS
40

Winding-up

40.1 If the organisation is to be wound up or dissolved, the winding-up or
dissolution process will be carried out in accordance with the procedures set
out under the Charities and Trustee Investment (Scotland) Act 2005.
40.2 Any surplus assets available to the organisation immediately preceding its
winding up or dissolution must be used for purposes which are the same as or which closely resemble - the purposes of the organisation as set out in this
constitution.
41

Alterations to the constitution

41.1

This constitution may (subject to clause 41.2) be altered by resolution of the
members passed at a members’ meeting (subject to achieving the two thirds
majority referred to in clause 21.3).

41.2 The Charities and Trustee Investment (Scotland) Act 2005 prohibits taking
certain steps (eg change of name, an alteration to the purposes,
amalgamation, winding-up) without the consent of the Office of the Scottish
Charity Regulator (OSCR).
42

Interpretation

42.1 References in this constitution to the Charities and Trustee Investment
(Scotland) Act 2005 should be taken to include: 42.1.1 any statutory provision which adds to, modifies or replaces that Act;
and
42.1.2 any statutory instrument issued in pursuance of that Act or in
pursuance of any statutory provision falling under paragraph 42.1.1
above.
42.2 In this constitution: 17

42.2.1 “charity” means a body which is either a “Scottish charity” within the
meaning of section 13 of the Charities and Trustee Investment
(Scotland) Act 2005 or a “charity” within the meaning of section 1 of
the Charities Act 2011, providing (in either case) that its objects are
limited to charitable purposes;
42.2.2 “charitable purpose” means a charitable purpose under section 7 of
the Charities and Trustee Investment (Scotland) Act 2005 which is
also regarded as a charitable purpose in relation to the application of
the Taxes Acts.
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